PROFESSIONAL
CERTIFICATION
COALITION

May 3, 2023

Rep. Donna White Rep. Dean Arp Rep. Erin Paré
donna.white@ncleg.gov dean.arp@ncleg.gov erin.pare(@ncleg.gov

Re: H.B. 819
Dear Representatives White, Arp, and Paré:

The Professional Certification Coalition (PCC)' writes to share our views regarding H.B. 819. As currently drafted,
the bill would unconstitutionally intrude on the First Amendment right of private organizations to establish
and define their credentials. The PCC’s preference is always to work with bill sponsors on legislation where we
identify areas of disagreement. We are a non-partisan organization solely focused on protecting and promoting the
certification community through public policy, not advancing or opposing a political agenda. However, the
constitutional implications of H.B. 819 compel the PCC to oppose the bill unless it is amended so as not to interfere
with the eligibility and disciplinary decisions of private certification organizations.

Federal law already protects health care providers who refuse on religious or moral grounds to perform or assist in
the performance of certain health care services, including abortion and assisted suicide.? The PCC supports the right
of individual providers to refrain from participation in specific procedures that would violate the provider’s
religious beliefs or objections of conscience.

As currently drafted, however, H.B. 819 tramples the constitutional rights of private certification organizations. By
prohibiting enforcement of private certification codes of conduct, H.B. 819 violates its own principle that
private organizations should not be required to act contrary to their “moral, or ethical beliefs or principle”
or their “published ... moral, or ethical guidelines or directives, policies, or regulations.” As its core
provision, the bill states: “It shall be unlawful for any person to discriminate against any medical practitioner ...
that refuses to participate in ... a health care service on the basis of conscience.” In Section 90-21.141(3)(g), the
bill defines “discrimination” to include “refusal of board certification,” and in Section 90-21.141(8), the
definition of “participation in a health care service” includes “referral” and “admittance of any person or
individual to provide any health care service.”

As background, many certification bodies and professional societies for physicians, other medical practitioners, and
allied health professionals have adopted codes of conduct that require that their certificants or members take no
action that threatens the health and safety of their patients. Violation can result in loss of certification or
membership.

Placing the health of the patient at the center of decision-making entails explaining relevant treatment options and
risks to the patient and often requires referring a patient to another provider who is better able to provide treatment
to that patient, due to their training, expertise, or willingness to perform certain procedures. For example, if a
gynecologist were consulted by a patient with advanced uterine cancer, a hysterectomy would be among the

! The PCC is a nonprofit association formed to address legislation that affects professional certification programs, those who
hold private certification credentials, and the many constituencies that rely on professional certification. The PCC’s
organizational members include non-governmental professional certification organizations, professional societies, and service
providers, spanning a wide spectrum of professions, including numerous health care organizations. Our founding organizations
— the American Society of Association Executives (the leading organization for association management) and the Institute for
Credentialing Excellence (the leading developer of accreditation standards for professional certification programs) — govern the
PCC.

2 See, e.g., Conscience and Religious Nondiscrimination, U.S. DEP’T HEALTH AND HUMAN SERVICES,
https://www.hhs.gov/conscience/conscience-protections/index.html (last visited May 2, 2023).
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treatment options that should be presented to the patient. If a particular gynecologist, for reasons of conscience,
were unwilling or unable to perform a hysterectomy on a pregnant cancer patient, the gynecologist would need to
refer the patient to another provider for consideration of the patient’s full treatment options. Indeed, failure to do so
could result not only in loss of certification for the gynecologist but also legal liability for malpractice.

Despite this, H.B. 819 would define it as unlawful discrimination (subject to treble damages) for a private
certification organization to enforce its code of conduct in this circumstance. For the PCC, this is a direct
infringement on our members’ First Amendment rights as private organizations.

The Constitution bars the state from interfering with the free speech of private organizations, and choosing who to
endorse or not to endorse through conferring a certification goes to the heart of private certification organizations’
right to free expression. The North Carolina legislature has no constitutional authority to dictate the
eligibility or disciplinary codes of those private certification programs.

Although H.B. 819 is limited in scope to health care-related professions, its overreach is similar to that of a Florida
law? that was recently blocked on First Amendment grounds by a federal court. In issuing a preliminary injunction
against the statute in that case,” the U.S. District Court for the Northern District of Florida explained that “the First
Amendment bars the state from burdening speech, while private actors may burden speech freely.”

Challenges to the right of certification organizations to develop and define the content and requirements of their
credentials have repeatedly failed. As the U.S. Court of Appeals for the Third Circuit stated in Kenney v. Am. Board
of Internal Medicine, a certification organization “has the right to control who it is certifying and what standards
and requirements are necessary.” H.B. 819 violates this fundamental principle.

If this bill is enacted, it will certainly face legal challenges, diverting taxpayer funds to litigation — and with the
expected result that this provision of the bill will be blocked. For all of these reasons, we respectfully request
that you remove “refusal of board certification” as a form of discrimination and, consistent with widely
accepted standards of ethical patient treatment practices, delete “referral,” and “admittance” from the
definition of participation in a health care service.

Sincerely,
é J é)f/w /?D'U\So velpa
Jeff Evans Denise Roosendaal, FASAE, CAE
Director, Public Policy Executive Director
ASAE: The Center for Association Leadership Institute for Credentialing Excellence
Phone: (202) 626-2722 Phone: (202) 367-1165
Email: jevans@asaecenter.org Email: droosendaal@credentialingexcellence.org
CC:
Rep. Ted Davis, Chair Rep. Grey Mills, Vice Chair
House Standing Committee: JUDICIARY 1 House Standing Committee: JUDICIARY 1
Ted.Davis@ncleg.gov Grey.Mills@ncleg.gov
Rep. Ken Fontenot Rep. Jeffrey McNeely
ken.fontenot@ncleg.gov jeffrey.mceneely@ncleg.gov

3 The Individual Freedom Act, H.B. 7, 2022 Legis. (Fla. 2022).
4 Honeyfund.com, Inc. v. Ron DeSantis, 4:22-cv- 00 227 (N.D. Fla. Aug. 18, 2022).
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